Brown Rudnick Berlack lsraels
120 West 45 Spreet
New York, NY 10036
Anenuon Eaward S Weisfelner
Steven b Pohl
Fax (212) 704-0196
(617) 836-8201

or to such other place and with such other copies as either party may designate as to itself
by wrninten notice lo the other party  Notces sent as provided herein shall be deemed
given on the date received by the recipient If a recipient rejects or refuses 10 accept a
notjce given pursuant 1o this Secuon, or 1If a notice 15 not deliverable because of a
changed address or fax number of which no notice was giver 1n accordance with the
provisions hereof, such notice shall be deemed to be received two (2) days afier such
notice was mailed (whether as the actual notice or as the confirmation of a faxed notice)
1 accordance with the terms hereof

95  Chaice of Law This Agreement shall be construed and
interpreted, and the rights of the parties shall be determined, 1n accordance with the
Bankruptcy Code and the substantive laws of the State of New York for contracts
expected and likely to be performed solely within such state without regard to the conflict
of laws priociples thereof or of any other junisdiction

96 Enure Apgreemesnt. Amendments and Waivers This Agreement
{(including the schedules and extubits hereto} and the other Transaction Documents
constitute the entire agreement between the parties pertamning to the subject matter hereof
and supersede all prior agreements, understandings, negotiations, and discussions,
whether oral or wntien, of the parties. No supplement, modification er waiver of this
Agreement (mcluding any schedule hereto) shall be binding unless the same 15 executed
in wnting by all parties. No waiver of any of the provisions of this Agreement shall be
deemed or shall constitute a waiver of any other provision hereof (whether or not
sumilar), and no such waiver shall constitute a continuing watver unless otherwise

expressly provided.

97  No Recourse Against Third Parties. Buyer aprees for 1tself and for
all of 1ts officers, directors, shareholders, Affiliates, attomeys, agents and any other
parties making any claim by, through or under the rights of such persons {collectively, the
“Buyer Group™) that no member of the Buyer Group shall have any rights agaimnst any
creditor, officer, director, shareholder (other than Sellers themselves), Affiliate, attorney
or agent of Allegiance (each, individually, a “Non-Recourse Person™) for any damages,
surts, claims, proceedings, fines, judgments, costs or expenses (including attorneys’ fees
and incidental, consequential or punitive damages) {collectively, “Losses") that any
Buyer Party may suffer in connection with this Agreement I any member of the Buyer
Group makes a claim against any person or entity other than Buyer that 1s not a Non
Recourse Person (a “Third Person”) that in any way gives nse to a clamm by such Thurd

67

C\Dawa \C henisvh lhegmnce XD P aA PA DOC



Party against ary NorrRecourse Person asserung that such Non-Recourse Person 1s or
may be Lable 10 suck Third Paimv wils respect to any Losses ansing n connection with
Lus Agreemsznt (whether by way of indemnificabion. contnbution, or otherwise on any
theory whatever) (2 "Claim Qver”). such member of the Buyer Group shall reduce or
credit aganst any judgment or settlement such member of the Buyer Group may obtawn
agamnst such Thurd Party the full amount of any judgment or sertlement such Third Party
may obtain against the Non-Recourse Person on such Claum Over, and shall, as part of
any settiernent with such Third Pary, obtain from such Third Party for the benefit of such
Non-Recourse Persen a sausfaction in full of such Third Party’s Claim Over against the
Non-Recourse Person  The provisiens of this Section 9 7, however, shall not apply as to
any fraud claims

98 Counterparts This Agreement may be executed tn two or more
counterparts, each of which shail be deerned an onginal, but all of which together shall
constitute one and the same instrument  Delivery of an executed counterpart of a
signature page 1o this Agreement by telecopy shall be as effective as delivery of a
manually executed counterpart of thts Agreement. In proving this Agreement, it shall not
be necessary to produce or account for more than one such counterpart signed by the

party against whom enforcement 15 sought

99  Confidenuality Pricrto the Closing and after any termination of
this Agreement, the provisions of the Confidentiality Agreement shall continue 1n full
force and effect; provided, however, that effective as of the date hereof the provisions of
the Confidentiality Agreement restmcting Buyver and 1ts Affiliates from discussing the
transaction contemplated by thus Agreement with third parties shall no longer apply
After the Closmng, Buyer shall no longer be subject to the provisons of the
Confidentiality Agreement, except to the extent the confidential infoermation specifically
relates to Shared Technologies In the event of any conflict between the provisions of
this Agreement and the Confidentality Agreement, the provisions of this Agreement
shall prevaill From and after the Closing, Sellers agree to keep confidential all
confidential information relating to the Business, and agree not to disclose such
information except as required by Law Notwithstanding anything herein to the contrary,
Buyer and Sellers (and each Affihate and person acting on behalf of any such party)
agree that each party (and each Representative of such party) may disclose to any and all
petsons, without limitaton of any kind, the tax treatment and tax structure of the
transaction and all matenals of any kuind (tncluding opinions or other tax analyses) that
are provided to such party or such person relating to such tax treatment and tax structure,
except to the extent necessary to cemply wilh any applicable federal or state secunities
laws This authorization 1s not intended to perrmt disclosure of any other tnformation,
including (i) any portion of any matenals to the extent not refated to the tax treatment or
tax structure of the transaction, (i) the identities of participants or potential participants
in the transaction, (111) the existence or status of any negotiations, (1v) any pricing or
financial information (except to the extent such pricing or financial nformation 1s related
to the tax treatment or tax structure of the transaction) or (v) any other term or detai! not
reievant to the tax treatment or the tax structure of the transaction
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910  Invahduy If anvone or more of the provisions contained i this
Agreeme (other than any of the provisions contained m Arucle I or Article 11 hereof)
OF 1 any otner nsirement referred (o nerein. shall. for any reason. be held 10 be nvalhd.
dlegal or unenforceable 1n any respect. the parues shall use therr best efforts. mcluding
the amendment of this Agreement. to ensure that this Agreement shall reflect as closelv
as practicable ihe inient of tne partes herelo on the aate hereof -

211 head:ngs Jhe wble of contents and the headings of tre Aricles
and Secuions herewn are wmseried for convenlence of reference only and are not intenaed to
te o part of. or 1o 2ffect tne meaning or interpretauion of, tus Agreement

17 Exclusve Jupisdieuon Witkow hming any party’s nght 10
appeal anv order of the Bankruptey Court. (&) the Bankruptcy Count shall retain exclusive
Jurisdiction to enforce the terms of this Agreement and to decide any claims or disputes
which may anse or result from. or be connected with, this Agreement any breach or
default hereunder. or the transacuons coniemplated hereby, and (b) any and all claims,
actions, causes of action, suits and proceedings related to the foregoing shall be filed and
mawmntamed only in the Bankruptev Cour, and the parties hereby consent to and submut to
the junsdiction and venue of the Bankruptcy Court and shall receive notices at such
locauons as indicated 1n Secuon 9 4 hereofl

¢ 13 Waiver of Right 1o Tnal by Jury Each party to this Agreement
warves any nght to trial by jury in any action, matier or proceedmg regarding this
Agreement or any provision hereof

914  Specific Performance Each of the parties rereto acknowledges
that the other party hereto would be ureparably damaged 1n the event any of the
provisions of this Agreement were not performed in accordance with therr specific terms
or were otherwise breached Accordmgly, each of the parties hereto shall be entitled to
an injunction or Injunctions to prevent breaches of the provisions of this Agreement and
to enforce specifically this Agreement and the terms and provisions thereof n any action
instituted 1n any court of the United States or any state thereof having subject matter
junsdiction, in addition to any other remedy to which the parties may be enuitled, at law,
in equity or pursuant to thus Agreement.

915 Counung If the due date for any action to be taken under this
Agreement (including the delivery of notices) 1s not a Business Day, then such action
shall be considered timely taken if performed on or pnor to the next Business Day
following such due date

916 Service of Process. Each party urevocably consents to the service
of process 1n any action or proceeding by receipt of mailed copies thereof by national
couner service or registered Unuted States mail, postage prepaid, return receipt requested,
to 1ts address as specified 1n or pursuant to Section 3.4 hereof However, the foregoing
shall not hmit the nght of a party to effect service of process on the other party by any
other legally available method.
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917 Time of Essence, Effecuveness of the Closing Date  'With regard
to all dates and time penods set forth or referred to in this Agreement, tme is of the
essence  In the event the Closing Date occurs prior to the occurrence of the Early
Funding Date, for purposes of Arucle It, Sections 6 1,7 1, 72,73, and 8.1, all references
to Early Funding Date shal’ be replaced with references to the Closing Date

9 18  Exlubits anc Schedules The Exhibits and Schedules attached to,
delivered with and 1dentfied 1o this Agreement are 2 part of thus Agreement the same as
if fully set forth herein and all references herein to any Section of this Agreement shall be
deemed to inciude a reference to any Schedule named therein  Any disclosure made 1n
any Schedule to this Agreement which 15 applicable to another Schedule to this
Agreement shall be deemed to be made with respect to such other Schedule regardless of
whether or not a specific cross reference 15 made thereto 1f the relevance of such
disclesure to such other schedule is reasonably apparent on its face

819 Interpretation

(RIS

(=) Whenever the words “mclude,” “includes” or “including’ are
used in this Agreement they shall be deemed to be foliowed by the words “without

7

limitation '

{b) The words “hereof,” “heremn” and “hereunder” and words of
sumular import when used w this Agreement shall refer to this Agreement as a whole and
not 1o any particular provision of this Agreement, and Section, Schedule and Exhibit
references are to this Agreemnent uniess otherwise specified

{c) The meamings given to terms defined heretn shall be equally
applicable to both singular and plural forms of such terms

(d) Words denoting any gender shall include all genders. Where a
word or phrase 15 defined heremn, each of 1ts other grammancal forms shall have a
corresponding meaning

(e) A reference to any party to this Agreement or any other
agreement o document shall include such party’s successors and permtted assigns.

) A reference to any legislation or to any provision of any
legislation shall include any modification or re-enactment thereof, any legisiauve
provision substituted therefor and all regulations and statutory instruments 1ssued
thereunder or pursuant thereto.

(g) All references to “$” and “dollars” shall be deemed to refer to
Uruted States currency unless otherwise specifically provided

th)  All references to any financial or accounting terms shall be
defined wn accordance with GAAP,
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920 Preparaton of this Agreement Buver and Sellers hereby
ac<nowledge that (1) Buver and Sellers jontly end eoually parucipated in the drafung of
this Agreement and ali other agreerments contemplated hereby. (1) Buyver and Sellers
have been adequately represented and advised by legal counsel with respect to this
Agreement and the wransachons contemplated hereby, and {11) no presumptior: shail be
made that any provision of this Agreement shall be construed against either party by
reason of such roje 1n the drafung of this Agreement and any other agreement
comemplated hereby

[Remuinder of Page Intentonally Left Blank]
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IN WITNESS WHEREOQF, thys Agreernent has been duly executed and
delivered by the duly authorized officers of Sellers and Buyer as of the date first above
WTItTen

SELLERS:
ALLEGIANCE TELECOM, INC

By ’/‘%

Name: ig4f (L B, T7AERA IS e

=S R/ W

ALL EGIANCE TELECOM COMPANY WORLDWIDE
ADGRAFIX CORPORATION

ALGX BUSINESS INTERNET, INC

ALLEGIANCE INTERNET, INC

ALLEGIANCE TELECOM INTERNATIONAL, INC
ALLEGIANCE TELECOM OF ARIZONA, INC.
ALLEGIANCE TELECOM OF CALIFORNIA, INC.
ALLEGIANCE TELECOM OF COLORADXCQ, INC.
ALLEGIANCE TELECOM OF FLORIDA, INC.
ALLEGIANCE TELECOM OF GEORGIA, INC.
ALLEGIANCE TELECOM OF LLLINOIS, INC.
ALLEGIANCE TELECOM OF INDIANA, INC.
ALLEGIANCE TELECOM OF MARYLAND, INC.
ALLEGIANCE TELECOM OF MASSACHUSETTS, INC.
ALLBGIANCE TELECOM OF MICHIGAN, INC.
ALLEGIANCE TELECOM OF MINNESOTA, INC
ALLEGIANCE TELECOM OF MISSOURI, INC.
ALLEGIANCE TELECOM OF NEVADA, INC.
ALLEGIANCE TELECOM OF NEW JERSEY, INC.
ALLEGIANCE TELECOM OF NEW YOREK, INC.
ALLEGIANCE TELECOM OF NORTH CAROLINA, INC.
ALLEGIANCE TELECOM OF OHIO, INC.
ALLEGIANCE TELECOM OF OKLAHOMA, INC.
ALLEGIANCE TELECOM OF OREGON, INC.
ALLEGIANCE TELECOM OF PENNSYLVANIA, INC.
ALLEGIANCE TELECOM OF TEXAS, INC,
ALLEGIANCE TELECOM OF THE DISTRICT OF COLUMRIA, INC.
ALLEGIANCE TELECOM OF VIRGINIA, INC.
ALLEGIANCE TELECOM OF WASHINGTON, INC.

* ALLEGIANCE TELECOM OF WISCONSIN, INC.
ALLEGIANCE TELECOM PURCHASING COMPANY
ALLEGIANCE TELECOM SERVICE CORPORATION
COAST TO COAST TELECOMMUNICATIONS, INC.

HOSTING.COM, INC.
INTERACCESS TELECOMMUNICATIONS CO.


http://INTEP.NET
http://HOST�.COM

(Signatures Continued)

JUMP NET, INC.
VIRTUALIS SYSTEMS,

By.
Name. Udng B, TAEIAbmr Rl

Title. &&‘/LL \/‘-L‘_ ﬁ,\“‘,‘f%—



BUYER:

X0 COMMUNICATIONS, INC.

By v //)/

Name  Losf/ify 1 éa
Title rvpﬁfpr-/pu,—jzb 24 ; ;z.é’h;z‘




EXHIBIT

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

inre Chapter 11
Case No. 03-13057 (RDD)
Allemance Telecom, Inc, et al, (Jointly Administered)
Debtors

ORDER (A) ESTABLISHING BIDDING
PROCEDURES AND BID PROTECTIONS IN CONNECTION
WITH THE SALE OF SUBSTANTIALLY ALL OF THE ASSETS

OF THE DEBTORS, (B) APPROVING THE FORM AND MANNER
OF NOTICES AND (C) SETTING A SALE HEARING DATE

Upon the motion, dated December 18, 2003 (the *“Monon”™), of Allegiance
Telecom, Inc (“Allegiance™) and 1its direct and indirect subsidiaries, as debtors and
debtors in possession (collectively, the “Debtors™), for an order (i) establishmg hidding
procedures and certan protectrons (the “Bidding Procedures™) payable to the Buyc'rl
icluding a break-up fee and expense reimbursement; (1) approving the form and manner
of notice related to the sale of certawn assets of the Debtors, (in) setting a hearing date
(the “Sale Hearmg™) to consider approval of the sale of substantially all of the assets of
the Debtors as provided in the Purchase Agreement (the “Sale Assets™); (1v) authorizing
the procedures for assumption and assignment of certain executory contracts and
unexpired leases n connection with the sale of the Sale Assets (the “Sale Transaction™),
and (v) granting certain related relef (collectively, the “Bidding Procedures Order’”); and

an intenm hearing having been held (the “Procedures Hearmg”) in respect of the relief

! Unless otherwise defined herein, capitalized terms shall have the meaning ascribed to them m the
Moncen or that certan purchase agreement between Allegiance and €west Communicatons Internationat
Inc dated Decemnber 18, 2003 (the *Purchase Agreement'), as applicable, and as modified by this Bidding
Procedures Order (as defined below), as applicable.
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requested 111 the Motion (as described 1n clauses (1) - (v) above (the ‘Prelimunary
Rehef7)). and 1t appeanng that notce of the heanng has been provided 1o (1) the Office of
the Unuted States Trustee, (1) the anomeys for the agent for the prepetinon lenders, (i)
the attorneys for the Creditors’ Commnutiee; (i) all nondebtor contracting and lease
parties jdennfled on Schedules 4 20 and 4 21 of the Disclosure Schedules, (v) all parties
that provide telecom services (o the Debtors pursuant to wanffs, (v1) the attorneys for the
Buyer, (vi1) all counterparnes o the Assumed Contracts, (vin) all pares who have made
wntien expressions of tnterest n acquirning the Sale Assets or the Business within two (2)
months prior to the date of the Mencn, {1x} all known persons holding a hen on any of
the Sale Assets, (x) the Secuntes and Exchange Commussion; (x1) all taxing authornnes
that have junsdicton over the Sale Assets, (xu) all Governmental Agencies having
jurisdicnon over the Sale Assets with respect to Environmental Laws, (xun) the attorneys
general of all states in which the Sale Assets are located, (x1v) the Federal
Communicatons Commussion and apphcable state public utlity commussions; and (xv)

all other partes that had filed a notice of appearance and demand for service of papers 1n
these bankruptey cases under Bankruptcy Rule 2002 as of the date of the Motion; and it
appeanng that such notice constitutes good and sufficient notice of the Motion and the
requested Prelimunary Rehef and that no other or further notice need be provided; and
upon the heanng held on December 18, 2003 approving the Lock-Up Order; and certain
parues, including the Creditors’ Commmutiee, having objected to the Preliminary Rehef;
and the Debtors and Buyer having agreed to modifications to the relief requested in the
Motion prior to the heanng on the Motion to accommodate, in part, such objections; and

upon the Debtors, Buyer, the Creditors” Comrmuttee, and other objectung parties having

NY2 \IS841907T43 VD DODSETT2 D006



agreed to further modificanons to the relief requested at the heanng held on the Motion
on January 9, 2004. and upen the Court having approved the Bidding Procedures Order,
as modified. on the record, and upon this Bidding Procedures Order setting forth all such
modifications as agreed upon by the parties, and upon the Mouon and the record of the
Procedures Hearing and all other proceedings had before the Count, and 1t appeaning that
an order granting the Prelimunary Rebef1s in the best interest of the Debtors and parties

n nterest, and 1t appeanng that the Court has junsdiction over this matter, and after due
deliberabion and sufficient cause appeanng therefor

1T 1S HEREBY FOUND AND DETERMINED THAT:

A The Bidding Procedures as set forth and defined below, are fair,
reasonable, and appropnate and are designed to maxirmize the recovery on the Sale
Assets, includmg the Assumed Contracts

B The Debtors have demonstrated a compelling and sound busimess
Justfication for authonizing the payment of the Break-Up Fee and the Expense
Remmbursement (each as defined herem) to the Buyer under the circumstances, trmung,
and procedures set forth in the Motion, the Purchase Agreement, and herein.

C. The Break-Up Fee and the Expense Reinbursement are fair and
reasonable, provide a benefit to the Debtors’ estates and creditors, and were negotiated by
the parties to the Purchase Agreement m good faith and at arm’s-length.

D. The Debtors’ payment to the Buyer (under the conditions of and as
set forth in the Purchase Agreement and herein), of the Breakup Fee and the Expense
Reimbursement 1s (i) an actual and necessary cost and expense of preserving the Debtors’

estates, (i1) of substantial benefit to the Debtors’ estates, (i1i) reasonable and appropriate,
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i hight of. among other things, (a) the size and nature of the proposed sale under the
Agreernent, (b) the substantial efforts that have been anc will be expended by the Buyer,
and (c) the benefits the Buyer has provided to the Debtors” estates and crediters and all
partes 1 meerest herein. notwithsianding that the proposed sale 15 subsect o hugher or
better offers. and (1v) necessan to ensure that the Buyer wall continue to pursue 1ts
proposed acqiusioon of the Sale Assets In parncular the Purchase Agreement was the
culmancuen of a process underiaken by the Debtors and thewr professionals 10 negonate a
wanszcoen with a bidder who was prepared to pay the hughest or otherwase best purchase
price 1o date for the Sale Assets in order to maxurnuze the vaiue of the Debtors’ estates.

E The pavment of the Break-Up Fee and the Expense
Reimbursement should be approved because, among other things, (1) no other party to
date has entered mito a defimuve agreement for the acqusttion of the Sale Assets on
terms acceptable to the Debtors, (11) the execution of the Purchase Agreement 1s a
prerequistte to determumng whether any party other than the Buyer 1s willing to enter into
a definitive agreement for the acquisihon of the Sale Assets on terms acceptable to the
Debtors and thelr creditor constiuencies, (i) the protections afforded to the Buyer by the
Break-Up Fee and the Expense Remmbursement were matenal inducements for, and
express conditions of|, the Buyer’s willmgness to enter mto the Purchase Agreement, and
(iv) the Buyer 1s unwilling to comrmt to hold open its offer to acquure the Sale Assets
under the terms of the Purchase Agreement unless 1t is assured of the payment of the
Break-Up Fee and the Expense Reimbursement.

F The assurance of the payment of the Break-Up Fee and the

Expense Reimbursement has (1) promoted more competiive bidding by inducing the
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Buyer’s bid, which otherwise would not have been made. without which compentive
bidding would be Tumited, and which may be the hughest and best available offer {or the
Sale Assets, (1) induced the Buyer 10 research the value of the Sale Assets and propose
the ransacuons conternplated by the Purchase Agreement. including, among other thungs,
submussion of a bid that wall serve as a munumum or floor bid on which all other bidders
can rely, and (1) provided a benefit 10 the Debtors’ estates by mcreasing the likelihood
that the pnce at which the Sale Assets are sold wall reflect thewr wue worth

G The payment of the Break-Up Fee and the Expense
Remmbursement is an expense necessary o maamize the value of the Debtors’ estates
and the entry of thus Order 1s 1n the best interests of the Debtors, their estates, crechiors,
and all other parties in mterest.

NOW THEREFORE, IT 1S HEREBY ORDERED, ADJUDGED AND

DECREED THAT:

1 The Prelumunary Rehef, as modified by thus Bidding Procedures

Order, 1s granted

2 The Auction shall be conducted on the following terms and

condtions consttuting the Biddmg Procedures:

BN Al PRI TN SR BRI =

he Stalking Under the terms of the Purchase Agreement, the Buyer has agreed to
Horse Bid purchase the Sale Assets for approximately $390 muliion, phus
Assumed Liabilities (the “Stalking Horse Bid”), subject to the terms
of the Purchase Agreement, as modified by this Order.

oy

Under the terms of the Purchase Agreement, beginning on the date the
Bidding Procedures Order s approved by the Court and continuing
until the conclusion of the Auction, the Debtors are entitled to, among
other things, solicit and negotate Cornpeting Transactons,

Due Diligence | Each potential bidder (a “'Potential Bidder”) must deliver (unless

5
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previousty dehivered) to (1) the Debtors, ¢/o Jonathan S. HeneEsq .
Kirkland & Flis LLP, Cingroup Center, 153 East 53" Street, New
York, N1 10022-4611 and Michael A Kramer, Greenh:ll & Co.,
LLC, 300 Park Avenue, 23rd Floor, New York, New York 10022, (i)
the attorneys far the agent for the prepennon Jenders (the “Bank
Agent’}. Paul, Hastings, Janofsky & Walker LLP, 600 Peachtree
Smeet, N E | 24th Floor, Adanta, Georgia 30308 (Attn; Jesse Austn,
111, Esq ), and (1) the attorneys for the statutory committee of
unsecured creditors (the “Crediiors’ Commuttee™), Akan Gump Strauss
Hauver Feld LLP, 590 Madison Avenue, New York, New York 10022
(At Ira S Dizengoff, Esq.), the following documents (the

“Prelrmunary Bid Documents™) in order to partcipate in the biddmg
process

a an gxecuted confidentiahty agreement n form and substance
satisfactory to the Debtors, and

b prelmirary proof by the Potential Bidder of its financial
capacity to close a proposed transaction, the adequacy of
which the Debtors and their advisors will determine, after
consultaton with the Bank Agent and the Creditors’

Commuttee

Within two (2) business days after a Potential Bidder delivers the
Prelimunary Bid Documents, the Debtors, after consultanon with the
Crecitors’ Committee and the Bank Agent, shall determune, and shall
notfy the Potential Bidder, whether the Potential Bidder has
submitted acceptable Preliminary Bid Documents so that such
Potential Bidder may conduct due dilipence with respect to the assets
sought to be acquired. Only those Potential Bidders that have
submitted acceptable Prehminary Bid Documents may submit bids.

Bid Deadline

Bids must (a) be 1n wning, (b) with respect to the Sale Assets, at a
minimurm, exceed the Stalkang Horse Bid by $21 million; (¢) satisfy

the Bid Requirements set forth herein and (d) be received by (i) the
attorneys for the Debtors, Kirkland & Ellis LLP, 153 East 53rd Street,
New York, New York 10022 (Attn: Matthew A. Cantor, Esq. and
Jonathan S Henes, Esg.), (1) the financial adwvisors for the Debtors,
Greenhill & Co., LLC, 300 Park Avenue, 23rd Floor, New York, New
York 10022 (Attn: Michael A. Kramer), (i) the Office of the United
States Trustee, 33 Whitehall Street, 21st Floor, New York, New York
1004 (Atm, Pamela ] Lustrin, Esq.), (iv) the attomeys for the Bank
Agent, Paul, Hastings, Janofsky & Walker LLF, 600 Peachtree Street,
N.E,, 24th Floor, Atlanta, Georgia 30308 (Atn: Jesse Austin, III,

Esq ), and (v) the attomeys for the Creditors” Commuttee, Akin Gump

6
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Strawss Hauer Feld LLP, 350 Madlson Avenue, New Y ork7 NEW York
| 10022 (Am I § Dlzengoﬂ" Esq ), so as 10 be actually recerved no
later than 5 00 pm (prevailing Eastern Tune) on February 9, 2004

(the “Bid Deadline”™) Such nds shall be deemed “Qualified Bids”

and those partes subrmutung such Quahfied Bids shall be “Qualified
Fidders " No later than one (1) Business Day after the Debtors

recerve such Quahfied Bids, the Debtors shall provide coptes of such
bids to Buver and any other Quabified Bidder, provided. that Buyer

and any such Qualified Bidder shal] keep the Qualified Bids

- confidenual pursuant to an executed confidenaalty agreement and

shali not contact or communicate with any Quahfied Bidder wath
respect o any such bids or discuss the Qualified Bids with any parry,
except as requred by law, and subject further 1o the confidennality
resmcenons regarding Assumed Contracts on page 9 hereof

Parties that do not submut a Qualified Bid by the Bid Deadline wall not
be penmuned to parucipate at the Auction

Bid
Requirements

Qualified Bids must meet the following requrements (the “Bid
Requirements™)

a Each Quaiified Bid for the Sale Assets must be on the same or
better terms and conditions as those terms set forth in the
Purchase Agreement and the documents set forth as exhibits
thereto A Qualified Bid may be for (i) the Sale Assets, (ii) the
Sale Assets plus any or all of the Excluded Assets, or (1)
individual components of the Sale Assets or Excluded Assets,
specifically inchuding the Shared Technology Famrchild
business, the managed modem port business, and the Shared
Hosting business; provided, however, that if the Court
approves the sale of any Sale Asset to a bidder other than
Buyer, the Break-Up Fee and Expense Reimbursement will be
payable in accordance with the terms of this Order A
Qualified Bidder may, but 1s not required to, include an offer
to enter into the Master Services Agreement referenced in
Section 6.26 of the Purchase Agreement.

b. Each Qualified Bid must consutute a good faith, bona fide
offer to acquire assets of the Debtors.

C. Each Qualified Bid shall not be conditioned on obtaiming any
of the followng: financing, sharcholder approval,
environmental contingencies, and/or the outcome of due
dihgence by the bidder.

d. Except with respect to Buyer mn accordance with the Purchase

7

NY2 \MIS584 190 NT45V07 DOCLA772 0006




E@Eﬁﬁ%‘x&m TR

A ent. each Qualified Bid must remam v]c u]
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the Closing

e As a condition 1o making a Quahified Bid, any competing
bidder must provide the Debtors, the Bank Agent and the
Creditors’ Commuttee, on or before the Bid Deadhine, with
sufhcient and adequate informaton 1o demonstrate, to the
satisfacton of the Debtors (after consultanon wath the Bank
Agent and the Creditors’ Commutiee), that such competing
bidder (i) has the financial wherewnthat and ability to
consurmmate the acquisioon of the assets to be acquired, and
(1) can provide all nondebtor contracting parties to the
Assumed Contracts with adequate assurance of future
performance as contemplated by section 365 of the
Bankruptcy Code

f In order for a bid to constitute a Qualified Bid, any bidder for
all or substanoally all of the Sale Assets shall subrmut a deposit
equal to $30 muthon and any bidder for less than all of the Sale
Assels or for any Excluded Asset shall submut a deposit equal
to 10% of such oid (each, a “Good Faith Deposit’™) On the
date such bid 1s submitted, the bidder shall deliver the Good
Faith Deposit tn immedtately available funds by wire transfer
10 an account or accounts designated by the Debtors or by the
delivery of altemative credit support that 1s 1n an amount no
less than the Good Faith Deposit and is reasonably acceptable
to the Debtors afier consultanon wath the Bank Agent and the
Creditors” Comumuttee on the date such bid 1s submutted.

Auction and
Overhids

If no Qualfied Bid 15 received by the Bid Deadline, the Auction will
not occur and the Debtors shall promptly pursue entry of an order by
the Court authonzng the Sale to the Buyer.

If the Debtors recerve a Qualified Bid by the Bid Deadline, in additon
to the Stlking Horse Bid, the Debtors shall conduct an auction (the
“Auction”) with respect to the (1) the Sale Assets, (n) the Sale Assets
plus any or all of the Excluded Assets, or (iii) individual components
of the Sale Assets or Excluded Assets that are sought to be acquired
by a Qualified Bidder. The Auction shall commence at .00 am.
(prevailing Eastern Time) on February 12, 2004, at the offices of
Kirkland & Ellis LLP, Cidgroup Center, 153 East 53" Street, New
York, New York 10022-4611, or such later trne or other place as the
Debtors shall notify all Qualified Bidders who have submitted
Qualified Bids. The Auction may be continued to a later date by the
Debtors, with the reasonable consent of the Buyer, by making an
announcemnent at the Auction. No further notice of any such
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continuance will be requured to be provided o party. o

Initial over-bids for all or substannaliy all of the Sale Assets shall be
$21 milbon

The subsequent bid mcrements at the Auction shall be $5 million,
provided, however, that the Debtors reserve the nght to modify
subsequent bid increments based on the context of the Auction afler
consultanon with the Bank Agent and Creditors’ Comumuttee.

At the Aucaon, the Buyer shall have the rght to bid all or part of the
Break-Up Fee (as defined herein) and the Expense Reimbursement (as
defned herewn)

Assumed
Conrracts

As set forth m Section 3 5(d) of the Purchase Agreement, Buyer and
Sellers agree 10 keep confidential and not disclose to anyone the
Assumed Contacts except to (1) the Bank Agent and the Creditors’
Comumuttee and (u) any party otherwise required by law, prowided,
that, wath respect to clause (1), (a) the Bank Agent and the Creditors’
Commuttee shall keep such informanon confidential and shall not
disclose such infonmation absent further order of this Court and Buyer
shall be enntled to seek enforcement of this provision and (b) the
Bank Agent and the Creditors’ Committee may use such information
for the purpose of evaluating bids.

In order for a bid to constitute a Qualiied Bid, any bidder must
provide to the Debtors a list of leases and executory contracts that
such bidder plans to assume. The Debtors and each bidder agree to
keep confidential and not disclose to anyone such hist except to (i) the
Bank Agent and the Creditors” Committee and (ii) any party

otherwise required by law provided, that, with respect to clause (1), (y)
the Bank Agent and the Creditors” Committee shall keep such
mformation confidental and shail nat disclose such information

absent further order of ttus Court and (z) the Bank Agent and the
Creditors’ Commuttee may use such informaton for the purpose of

evaluating buds.

The Debtors, after consultation with the Creditors’ Commuttee and the
Bank Agent, shall consuit with each Quahfied Bidder and Buyer
regarding the calculation of cure amounts and rejection damage
claims related to Buyer's bid and the bids of the other Qualified
Bidders.

Winning Bid

Upon conclusion of the Auction, the Debtors, in the exercise of their
business judgment and after consulting with their adwvisors, the Bank
Agent and the Creditors” Committee, shall identify the highest and
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best oﬁer o agg:regate of oﬂers (the * Wmnmg B]d") lhe dedeT(s)
having submutied & Winmung Bid 1s the “Successful Bidder”}

Sale Approval
Hearing

The Sale Approval Heanneg 1s presently scheduled to take place on
February 19, 2004 at 10 00 a m. (prevailing Eastern Tume). before the
Hon Robert D Drain. Unuted States Bankruptey Judge. in Room 610
of the Unzied Staes Bankruptey Court for the Southem Distnict of
New York. Alexander Hamilton Custom House, One Bowling Green,
New York, New Yeork, 10004-1408 The Sale Approval Hearing may
be continued 1o a later date by the Debtors, with the reasonable
consent of the Buver. bv making an announcement at the Sale
Approval Heanng, provided. that any such continuance shall not be
later than the deadbine set forth in Exhubit J of the Purchase
Agreement. No further notice of any such continuance will be
required to be provided to any party At the Sale Approval Heanng,
the Debtors shall present to the Bankruptcy Court for approval the

Wmnng Bid.

Return of Good
Faith Deposit

The Good Faith Deposit of the Successful Bidder shall be credited to
the pnce paid for the Sale Assets, the Excluded Assets and/or any
component of the Sale Assets, whichever the case may be  The Good
Faith Deposit of any unsuccessful bidders wall be retumed wittun
fifteen (15) days after consummation of the sale to the Successful
Bidder of the asset(s) such Good Faith Deposit relates to or upon
permanent withdrawal by the Debtors of the proposed sale of such
assets. The deposit of the Buyer, if not chosen as the Winning Bid,
shall be returned m accordance with the Purchase Agreement

Second Highest
and Best Bid

If for any reason the entty that makes the highest and best bid faus to
consummate the purchase of the Sale Assets, the Excluded Assets,
and/or any of the Sale Assets within the tme permitted, the bidder
with the second hughest and best bid for any such assets will
autornatically be deerned to have submutted the hughest and best bid
and, to the extent the Debtors elect, after consultanon with the Bank
Agent and the Creditors’ Cornmittee, the Debtors and such bidder
shall consummate the sale as soon as 1s commercially reasonable, but
only after Bankruptcy Court approval of such sale. The Debtors shall
provide ten (10) days notice of thewr motion for Bankruptcy Court
approval of the sale to the second highest bidder or such greater
length of notice as requured to implement the assumption and
assignment of executory contracts and unexpired leases. If such
failure to consummate the sale to the entity that made the highest and
best bid is the result of a breach by such entity, such entity’s Good
Faith Deposit shall be forfeited to the Debtors and the Debtors and the
Creditors” Commuttee specifically reserve the right to seek damages
from such entity, provided, however, that the disposition of the Good
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Reservanion of | The Debtors reserve the nght to reject any (other than the Buyer's
Riphis offer pursuant to the Purchase Agreement) Qualified Bid (as defined
below} 1f the Debtors, afier consuliation with the Bank Agent and the
Creditors’ Commutiee, deterrune that such Quabfied Bid 1s

(1) madequate or msufficient, (i1) rot in conformuty wath the
requurements of the Bankruptcy Code. any related rules or the terms
set forth herein, or (m1) contrary to the best interests of the Debtors
and thewr estates

Breakh-Up Fee In the event, among others set forth in the Purchase Agreement and as
and set forth below, that the Bankruptcy Court enters an order approving
Expense the sale of any Sale Asset to a party other than Buyer, the Debtors
Reimbursement | shall owe to Buyer (1) a break-up fee 1n the amount of $8 mullion (the
“Break-Up Fee”") and (u) a rembursement of Buyer’s actual,
reasonable, and documented expenses in cormection with the
transachon contemplated 1in the Purchase Agreement, not 10 exceed $5
rrutbion (the “Expense Reimbursement”).

3 Pursuant to section 363(b) of the Bankruptcy Code and
notwithstanding the provisions of the Purchase Agreement, the Debtors are directed to
pay to the Buyer {a) the Expense Reimbursement plus (b) the Break-Up Fee by wire
transfer of immediately available funds to an account designated in wnting by the Buyer
n the event that. (i} the Purchase Agreement 1s terminated (A) by Buyer pursuant to
Section 8.1(b) of the Purchase Agreement when ATI does not have the right to terminate
the Agreement pursuant to Section 8 1(b) of the Purchase Agreement, (B) by Buyer
pursuant to Section 8 1(c) or (d) of the Purchase Agreement, or (C) by Sellers pursuant to
Section 8 1(f) of the Purchase Agreement; or (it) Buyer terminates the Purchase
Agreement pursuant to Sechion 8.1(e) as a result of Debtors’ gross negligence or willful,
wanton or reckless action or inaction taken or not taken with an intent to cause the
termunation of the Agreement or otherwise negatively impact the transactions

contemplated thereby (collectively, a “Sellers’ Intentional Breach™ or Buyer elects not to
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close because the conditon set forth in Section 7 2(a) of the Purchase Agreement has not

been satshed as a result of a Sellers’ Intentional Breach, provided, however, that (y)

Buyer's termunation of the Purchase Agreement pursuant to Secnon 8 1(b) that 1s based
upon the event of a breach of any representaton or warranty as set forth m Section 8 1(e)
of the Purchase Agreement shall not tigper Buyer’s nght to the Break-Up Fee unless the
delay 1n closing has occurred by reason of a breach of any representation or warranty as
set forth in Section 8 1{e) of the Purchase Apreement that ;s a Sellers’ Intentional Breach;
and (z) Buyer’s termunation of the Purchase Agreement 1 accordance with Section 8 1(c)
of the Purchase Agreement by reason of the Court's entry of an order denying an
extension of exclusvity or terrinating exclusivity shall not igger Buyer's night to the
Break-Up Fee but the Break-Up Fee wall be paid withun two (2) Business Days of and
mggered upon the occurrence of (a) the entry of an order by the Court approving the sale
of any of the Sale Assets to any party other than the Buyer; or (b) the entry of an order of
the Court approving a disclosure statement for a plan of reorganizanon or liquidation that
does not expressly contemplate the sale of the Sale Assets to Buyer. The second sentence
of Secnon 7.1(b) of the Purchase Agreement is hereby deleted in its entrety. The
defirztbon of “Sale Order” in the Purchase Agreement is hereby deleted and replaced with
the followmng: **“Sale Order’ means an order mn a form reasonably acceptable to Buyer
approving the Purchase Agreement, the terms and conditions thereof, and the transactions
contemplated thereby.” The Buyer shall be entitled to termunate the Purchase Agreement
and shall be entitled to the Break-Up Fee and the Expense Reimbursement if, among

other thungs, (a) the Sale Order is not entered within the deadline set forth in Exhibit J to
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the Purchase Agreement m accordance with Paragraph 6 or (b) an order 1s entered
approving the Purthase Agreement but such order 1s not reasonably acceptable to Buyer.

4 In the event the Buyer termunates the Purchase Agreement
pursuani to Section 8 {(e} of the Purchase Agreement or elects not to close, m each case
because the condinon set forth in Section 7 2ia) of the Purchase Agreement has not been
satshed as a result of some reason other than a Sellers’ Intennonal Breach the Buyer
shdil ve enaded to payment of the Expense Rewmbursement enly

5 Buver shall provide the Debtors, the Bank Agent, the Creditors’
Commutee, and the Unuted Siates Trustee for the Southern Distnct of New Y ork (the
'S Trustee™) with documentaton supporang the incurrence of expenses (including
legal, financial advisor, and accounting fees) for which the Buyer secks reimbursement
under the provisions of the Purchase Agreement and this Order authonizing the payment
of the Expense Rermbursement. The Debtors, the Bank Agent, the Creditors' Committee,
and the U § Trustee shall have ten (10) days from the delivery of such docuwmentation to
object to the payment of the Expense Reimbursement on the ground that the expenses are
unreasonable, which oljection shall mmmedately be served by facsimile transmsssion or
electromc delivery to the Debtors and the Buyer. If no objection is received within such
ten (10) day period, the Debtors shall pay to Buyer the Expense Reimbursement as
required hereunder and in the Purchase Agreement without further order of the Court. If
an objection 1s recerved, such objection shall be resolved by the Court

6. In the event of a Sale Delay that the Buyer does not agree to waive
or extend, the Debtors shall pay to the Buyer the Break- Up Fee and the Expense

Rermbursement. In the event of any waiver of any default m Exhubit J to the Purchase
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Agreement that would have otherwise tnggered the payment of the Break Up Fee and the
Expenise Rernbursement, the payment of the Break Up Fee and the Expense
Reimbursement shall be tiggered if such extended deadline has not been met and the
Buyer termrunates the Purchase Agreement as a result thereof

7 Any Break-Up Fee and Expense Rexmbursement requured to be
paid hereunder and under the Purchase Agreement shall be paid within two (2) Business
Days of the earlier of (a) the entry of an order by the Court approving the sale of any of
the Sale Assets 10 uny party other than the Buyer or (b) the entry of an order of the Court
approving a disclosure statemnent for a plan of reorgamzation or hquidation that does not
expressly contemplate the sale of the Sale Assets to Buyer, provided, however, that the
Expense Reimbursement shall be pard m accordance wath Paragraph 5.

8. Nothmg herein shall in any way limut the nghts of Buyer or the
Debtors to terrrunate the Purchase Agreement 1 accordance with the terms thereof.
Nothing herein shall in any way hmut the nghts of the Sellers to deliver the Early Closing
Election as set forth in the Purchase Agreement or the nghts of the Creditors’ Committee
or other party in interest to seek entry of an order of thus Court compelling the Debtors to
make an Early Closing Election in accordance with the Purchase Agreement, which order
may be sought on 5 (five) Business Days notice unless otherwise ordered by the Court.

9. Except as otherwise provided 1n Paragraphs 3, 4, 5, 6, 7, and 13,
the Debtors are authonzed and empowered to pay the Break-Up Fee and the Expense
Reimbursement to the Buyer, as required under and pursuant to the Purchase Agreement

and this Bidding Procedures Order, without further order of the Court; provided,
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however, that payment of the Expense Remmbursement shall be m accordance with the
procedure descnbed in Paragraph 5 hercof

10 Pursuant o section 364(c)(}) of the Bankruptcy Code, the Break-
Up Fee and the Expense Reimbursement shall recerve superpnonty adnunistrative clam
status and shall have pnonty over any and all admirustrative expenses of the kinds
specified 1n sectons 503(b), 506(c}. 507(a), or 507(b) of the Bankruptcy Code, provided,
however, that the Break Up Fee and Expense Reimbursement shall not prime the Liens
held by Sellers’ seruor secured lenders and any such amounts payable shali be
subordinated to this carve out for professionals fees and fees under 28 U.S.C § 1930 as
prowvided 1n the Bankruptey Court’s order authonzng Debtors to use cash collateral that
was entered mn these cases

11 The nghts of the Buyer to the Break-Up Fee and the Expense
Reunbursement and the superprionty admerustranve status of such clarns shall all
survive rejection or breach of the Purchase Agreement, and shall be unaffected thereby

12. The commuttee to be established pursuant to Section 6 5(c} of the
Purchase Agreement (the “‘Commuttee”) shall have one (1) individual from
Comrmuucations Technology Advisors LLC (“CTA”) as a member thereof and such
individual shall be entitled to attend all meetings and receive all documents prepared for
the Commuttee In the event that CTA concludes that a proposed action of the Debtors
proposed by the Committee 15 unreasonable, CTA shall inform the Debtors of such
conclusion in writing, provide a summary of the reasons therefor, and, to the extent such
disagreement is not resolved promptly, the Debtors shall not implement such proposed

action untl the earlier of the date (3) such disagreement is resolved or (b) the Court, upon
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three (3) Business Days nouce. has entered an order approving or rejecting such proposed
acoon Unless otherwise ordered by the Court. CTA shall be profubited from
dissemimaang or using any formanon received from the Comrmutiee, except for

purposes related 10 Commurniee matters, provided, however, that CTA may share such
information on a cenfidental basis with the professionals for the Creditors’ Commurtee

and the confidenuabty of such inforrnation shall be maintained and, if 1t 15 determumed

Utat a picading regarding any of such information must be filed wath the Court in

accordance with tlus Paragraph 12, any such pleading shall be filed under seal, unless
otherwise ordered by the Court. The Buyer shall, among other things, be entitled to
entforce the terms and conditons of this Paragraph 12.

13 In the event the Court denues approval of the bonuses that are a
condition 10 Buyer’s obligavon 1o close under the Purchase Agreement 1n accordance
with Section 7 2(g) of the Purchase Agreement, Buyer shall inform the Debtors before
12 00 am (mudmght) on the day the Court so rules regarding whether the Buyer waives
such conditon. If the Buyer does not waive such condition, Buyer shall be enttied to
immediately termmate the Purchase Agreement and receive the Expense Reimbursement
(but not the Break- Up Fee), which Expense Remmbursement will be payable in

accordance with Paragraph 5 hereof.
14, Pursuant to Bankruptcy Rule 2002(a)(2), (a) the Sale Hearing shall

be held on February 19, 2004, before the Hon. Robert D, Drain, Uruted States
Bankruptcy Judge, i Room 610 of the United States Bankruptcy Court for the Southern
District of New York, Alexander Hamilton Custom House, One Bowling Green, New

York, New York, 10004-1408 at 10:00 a.m. (EST), and (b) objections to approval of the
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relief requested in the Mouon (other than the Preliminary Rehef provided herem). 1f any,
shall be in wnnang. shall state the name of the objecung party, shal state with
partculanty the reasons and basis for the obiection, and shall be filed with the Court and
served upon (1) the anomeys for the Debtors, Kurkland & Eliis LLP, Citigroup Center,
153 East 53rd Street, New York. New York 10022 (Attn Matthew A Cantor, Esq and
Jonathan S Henes, Esq ), (1) the Office of the Umited States Trustee, 33 Whtehall Street,
21ar Floor, Mew York, New York 1004 (Attn PamelaJ Lustnn, Esq.), (11) the atomeys
for the agent for the Debtors' prepetition lenders, Paul, Hastings, Janofsky & Walker
LLP, 600 Peachtree Steet, N.E., 24th Floor, Atlanta, Georgia 30308 (At Jesse Austin,
111, Esq ), (1v) the attorneys for the Creditors’ Commutiee, Akm Gump Strauss Hauer Feld
LLP, 590 Madison Avenue, New York, New York 10022 (Attn: Ira S. Dizengoff, Esq ),
and (v) the attomeys for the Buyer, Weul, Gotshal & Manges LLP, 767 Fifth Avenue,
New York, New York 10153 (Attn. Paul M Basta, Esq.), so as to be actually received by
such persons no later than February 17, 2004 at 400 pm._ (EST)

15 Pursuant to Bankruptcy Rule 2002(1), the Debtors are authorized
to publsh, at least five (5) days prior to the Auction, Notice of the Auction and Sale
Approval Heanng, once, m the form annexed hereto as Exhibit 1, in each of the national

editons of The New York Times and The Wall Street Journal

16. Pursuant to Bankruptcy Rule 2002, wathin five (5) Business Days
following entry of the Bidding Procedures Order, notice of the proposed Auction and the
Sale Approval Hearing in the form annexed hereto as Exhibit 1 shall be sent by first class
mal to (i) the Unuted States Trustee, (ii) the atomeys for the agent for the Debtors’

prepettion lenders, (ui) the attomneys for the Credstors’ Comrruttee, (iv) all nondebtor
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